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program funds improperly spent as a
result of dual participation, if FNS de-
termines that the State agency has not
complied with the requirements in
§246.7(1)(1).

(3) Delegation of claims responsibility.
The State agency may delegate to its
local agencies the responsibility for
collecting participant claims.

(d) Penalties. In accordance with sec-
tion 12(g) of the National School Lunch
Act, whoever embezzles, willfully
misapplies, steals or obtains by fraud
any funds, assets or property provided
under section 17 of the Child Nutrition
Act of 1966, as amended, whether re-
ceived directly or indirectly from
USDA, or whoever receives, conceals or
retains such funds, assets or property
for his or her own interest, knowing
such funds, assets or property have
been embezzled, willfully misapplied,
stolen, or obtained by fraud shall, if
such funds, assets or property are of
the value of $100 or more, be fined not
more than $25,000 or imprisoned not
more than five years, or both, or if
such funds, assets or property are of a
value of less than $100, shall be fined
not more than $1,000 or imprisoned for
not more than one year, or both.

[60 FR 6121, Feb. 13, 1985, as amended at 52
FR 21238, June 4, 1987; 66 FR 83288, Dec. 29,
2000; 71 FR 56731, Sept. 27, 2006; 72 FR 68998,
Dec. 6, 2007; 79 FR 12300, Mar. 4, 2014]

§246.24 Procurement and property
management.

(a) Requirements. State and local
agencies shall ensure that subgrantees
comply with the requirements of 7 CFR
part 3016, the nonprocurement debar-
ment/suspension requirements of 7 CFR
part 3017, and if applicable, the lob-
bying restrictions as required in 7 CFR
part 3018 concerning the procurement
and allowability of food in bulk lots,
supplies, equipment and other services
with Program funds. These require-
ments are adopted to ensure that such
materials and services are obtained for
the Program in an effective manner
and in compliance with the provisions
of applicable law and executive orders.

(b) Contractual responsibilities. The
standards contained in A-130 and 7 CFR
part 3016 do not relieve the State or
local agency of the responsibilities
arising under its contracts. The State
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agency is the responsible authority,
without recourse to FNS, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in
connection with the Program. This in-
cludes, but is not limited to, disputes,
claims, protests of award, source eval-
uation, or other matters of a contrac-
tual nature. Matters concerning viola-
tion of law are to be referred to such
local, State or Federal authority as
may have proper jurisdiction.

(c) State regulations. The State or
local agency may use its own procure-
ment regulations which reflect applica-
ble State and local regulations, pro-
vided that procurements made with
Program funds adhere to the standards
set forth in A-130 and 7 CFR part 3016.

(d) Property acquired with Program
funds. State and local agencies shall
observe the standards prescribed in 7
CFR part 3016 in their utilization and
disposition of real property and equip-
ment, including automated data proc-
essing equipment, acquired in whole or
in part with Program funds.

[60 FR 6121, Feb. 13, 1985, as amended at 59
FR 11508, Mar. 11, 1994]

§246.25 Records and reports.

(a) Recordkeeping requirements. Each
State and local agency shall maintain
full and complete records concerning
Program operations. Such records shall
comply with 7 CFR part 3016 and the
following requirements:

(1) Records shall include, but not be
limited to, information pertaining to
financial operations, food delivery sys-
tems, food instrument issuance and re-
demption, equipment purchases and in-
ventory, certification, nutrition edu-
cation, including breastfeeding pro-
motion and support, civil rights and
fair hearing procedures.

(2) All records shall be retained for a
minimum of three years following the
date of submission of the final expendi-
ture report for the period to which the
report pertains. If any litigation,
claim, negotiation, audit or other ac-
tion involving the records has been
started before the end of the three-year
period, the records shall be kept until
all issues are resolved, or until the end
of the regular three-year period, which-
ever is later. If FNS deems any of the

459



§246.25

Program records to be of historical in-
terest, it may require the State or
local agency to forward such records to
FNS whenever either agency is dis-
posing of them.

(3) Records for nonexpendable prop-
erty acquired in whole or in part with
Program funds shall be retained for
three years after its final disposition.

(4) All records shall be available dur-
ing normal business hours for rep-
resentatives of the Department and the
Comptroller General of the TUnited
States to inspect, audit, and copy. Any
reports or other documents resulting
from the examination of such records
that are publicly released may not in-
clude confidential applicant or partici-
pant information.

(b) Financial and participation re-
ports—(1) Monthly reports. (i) State
agencies must submit financial and
program performance data on a month-
ly basis, as specified by FNS, to sup-
port program management and funding
decisions. Such information must in-
clude, but may not be limited to:

(A) Actual and projected participa-
tion;

(B) Actual and projected food funds
expenditures;

(C) Actual and projected rebate pay-
ments received from manufacturers.

(D) A listing by source year of food
and NSA funds available for expendi-
ture; and,

(E) NSA expenditures and unliqui-
dated obligations.

(ii) State agencies must require local
agencies to report such financial and
participation information as is nec-
essary for the efficient management of
food and NSA funds expenditures.

(2) Annual reports. (i) Every year,
State agencies must report to FNS the
average number of migrant farmworker
household members participating in
the Program during a 12-month period
of time specified by FNS.

(i) State agencies must submit
itemized NSA expenditure reports an-
nually as an addendum to their WIC
Program closeout reports, as required
by §246.17(b)(2).

(iii) The State agency must submit
local agency breastfeeding participa-
tion data on an annual basis to FNS.

(3) Biennial reports. (i) Participant
characteristics report. State and local
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agencies must provide such informa-
tion as may be required by FNS to pro-
vide a biennial participant characteris-
tics report. This includes, at a min-
imum, information on income and nu-
tritional risk characteristics of partici-
pants, information on breastfeeding in-
cidence and duration, and participation
in the Program by category (i.e., preg-
nant, breastfeeding and postpartum
women, infants and children) within
each priority level (as established in
§246.7(e)(4)) and by migrant farm-
worker households.

(i1) Civil rights report. Racial and eth-
nic participation data contained in the
biennial participant characteristics re-
port will also be used to fulfill civil
rights reporting requirements.

(c) Other reports. State agencies must
submit reports to reflect additions and
deletions of local agencies admin-
istering the WIC Program and local
agency address changes as these events
occur.

(d) Source documentation. To be ac-
ceptable for audit purposes, all finan-
cial and Program performance reports
shall be traceable to source docu-
mentation.

(e) Certification of reports. Financial
and Program reports shall be certified
as to their completeness and accuracy
by the person given that responsibility
by the State agency.

(f) Use of reports. FNS will use State
agency reports to measure progress in
achieving objectives set forth in the
State Plan, and this part, or other
State agency performance plans. If it is
determined, through review of State
agency reports, Program or financial
analysis, or an audit, that a State
agency is not meeting the objectives
set forth in its State Plan, FNS may
request additional information includ-
ing, but not limited to, reasons for fail-
ure to achieve its objectives.

(g) Extension of reporting deadline.
FNS may extend the due date for any
Financial and Participation Report
upon receiving a justified request from
the State agency. The State agency
should not wait until the due date if an
extension is to be requested, but should
submit the request as soon as the need
is known. Failure by a State agency to
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submit a report by its due date may re-
sult in appropriate enforcement ac-
tions by FNS in accordance with
§246.19(a)(2), including withholding of
further grant payments, suspension or
termination of the grant.

[60 FR 6121, Feb. 13, 1985, as amended at 52
FR 21238, June 4, 1987; 53 FR 156563, May 3,
1988; 59 FR 11508, Mar. 11, 1994; 65 FR 53528,
Sept. 5, 2000; 71 FR 56731, Sept. 27, 2006; 72 FR
24183, May 2, 2007; 76 FR 59890, Sept. 27, 2011]

§246.26 Other provisions.

(a) No aid reduction. The value of ben-
efits or assistance available under the
Program shall not be considered as in-
come or resources of participants or
their families for any purpose under
Federal, State, or local laws, including,
but not limited to, laws relating to
taxation, welfare and public assistance
programs.

(b) Statistical information. FNS re-
serves the right to use information ob-
tained under the Program in a sum-
mary, statistical or other form which
does not identify particular individ-
uals.

(c) Medical information. FNS may re-
quire the State or local agencies to
supply medical data and other informa-
tion collected under the Program in a
form that does not identify particular
individuals, to enable the Secretary or
the State agencies to evaluate the ef-
fect of food intervention upon low-in-
come individuals determined to be at
nutritional risk.

(d) Confidentiality of applicant and
participant information—(1) WIC pur-
poses. (i) Confidential applicant and
participant information is any infor-
mation about an applicant or partici-
pant, whether it is obtained from the
applicant or ©participant, another
source, or generated as a result of WIC
application, certification, or participa-
tion, that individually identifies an ap-
plicant or participant and/or family
member(s). Applicant or participant in-
formation is confidential, regardless of
the original source and exclusive of
previously applicable confidentiality
provided in accordance with other Fed-
eral, State or local law.

(ii) Except as otherwise permitted by
this section, the State agency must re-
strict the use and disclosure of con-
fidential applicant and participant in-
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formation to persons directly con-
nected with the administration or en-
forcement of the WIC Program whom
the State agency determine have a
need to know the information for WIC
Program purposes. These persons may
include, but are not limited to: per-
sonnel from its local agencies and
other WIC State or local agencies; per-
sons under contract with the State
agency to perform research regarding
the WIC Program, and persons inves-
tigating or prosecuting WIC Program
violations under Federal, State or local
law.

(2) Non-WIC purposes. (i) Use by WIC
State and local agencies. Any WIC State
or local agency may use confidential
applicant and participant information
in the administration of its other pro-
grams that serve persons eligible for
the WIC Program in accordance with
paragraph (h) of this section.

(ii) Disclosure to public organizations.
The State agency and its local agencies
may disclose confidential applicant
and participant information to public
organizations for use in the adminis-
tration of their programs that serve
persons eligible for the WIC Program
in accordance with paragraph (h) of
this section.

(3) Child abuse and neglect reporting.
Staff of the State agency and its local
agencies who are required by State law
to report known or suspected child
abuse or neglect may disclose confiden-
tial applicant and participant informa-
tion without the consent of the partici-
pant or applicant to the extent nec-
essary to comply with such law.

(4) Release forms. Except in the case of
subpoenas or search warrants (see
paragraph (i) of this section), the State
agency and its local agencies may dis-
close confidential applicant and partic-
ipant information to individuals or en-
tities not listed in this section only if
the affected applicant or participant
signs a release form authorizing the
disclosure and specifying the parties to
which the information may be dis-
closed. The State or local agency must
permit applicants and participants to
refuse to sign the release form and
must notify the applicants and partici-
pants that signing the form is not a
condition of eligibility and refusing to
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